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Individual asylum seekers fail to obtain refugee status at considerably d(fferent
rates cross- and sub-nationally. However, we do not know whether asylum
seekers also face similar discriminatory potential when they appeal a negative
decision and, if their appeal fails, when the authorities decide about their
deportation. To fill this research gap, we examine inequities in these three
stages of asylum decision making across the sixteen German Länder. We
argue, based on principal-agent reason.ing, that all three authorities empowered in this domain - the regional offices of the Federal Office for Mig ration
and Refugees (BAMF), the administrative courts, and the immigration agencies
of the states - consider their administrative, socio-economic, and political
environments when making a decision. We demonstrate that positive and negative discrimination of asylum seekers does not stop with the initial decision by
the Federal Office for Migration and Refugees, uncovering considerable
spatial inequities in the aggregate rulings of the administrative courts on
appeals by asylum seekers and the deportations for which the immigration
offices of the Länder are responsible. The socio-economic characteristics of
a Land and its political situation ajfect the choices the agents make at all
three decision-making stages. Most notably, states with a government led by
the Social Democratic Party, or with a long history of SPD dominance,
have lower rates of negative decisions.

INTRODUCTION

Equal treatment is a key principle of liberal democracy that is also valid for asylum
decision- making (Miller 2015). Yet, the chance of asylum-seekers with a sirnilar background obtaining the desired refugee status or another form of protection varies considerably across Europe (e.g. Holzer and Schneider 2002; Neumayer 2005).
Substantial inequities in the treatment of asylum claimants and other precarious minority groups also exists within a diverse set of countries including France (Galesne
2020), Germany (Riedel and Schneider 2017), Switzerland (Holzer, Schneider, and
Widmer 2000) and the United States (Miller, Keith, and Holmes 2015). In other
policy domains, such subnational differences are at least a partial consequence of the

empowerment of the states in implementing federal policies. Riker (1 964, 155)
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described the possibi lity of inequality before the law in multi-level decision making
arrangements drastically: '[ ... ] if in the United States one disapproves of racism, one
should disapprove of federalism.'
However, unequal treatment does not only manifest itself in areas in which the
regional governments have some regulatory discretion. This article attempts to
unravel the discriminatory potential in those areas of German asylum policy making
in which regional actors possess no or limited power at the implementation stage.
The relevant international treaties, notably the Refugee Convention (1951) and the Protocol Relating to the Status of Refugees (1967), imply that the signatory states assess
asylum requests in a fair fash ion. This means that comparable applications and
appeals of negative decisions should have a sirnilar chance of being accepted or
rejected.
This article extends the macro-political analysis of the inequities found in
Federal Office for Migration and Refugees (BAMF) decision making by Riedel
and Schneider (2017) to the decision of the administrative courts and the imrnigra6on authorities of the Länder. Earlier studies suggest that there might be similar
spatial differences in the court and deportation decision making than in the initial
evaluations of the BAMF. Ramji-Nogales, Schoenholtz, and Schrag (2007) as
weil as Miller, Keith, and Holmes (2015 ) report considerable differences for U.S.
asylum courts. Holzer and Schneider (2002) examine the vast intertemporal differences in the recognition ratios of successful appeals in Switzerland, arguing that
admi nistrative decision making engages in a policy of 'muddling through.' Ellermann (2005 , 2006, 2009) uncovers considerable differences in the way in which
policy makers and bureaucrats in Germany and the United States decide about
deportations of rnigrants.
Our theoretical argument builds on a straightforward principal-agent framework to
explain the positive and negative discrirnination of asylum-seekers across the German
Länder. We argue that extra-legal concerns shape the evaluations of the multiple
agents that act on behalf of the federal principal at all three relevant stages. The implementers are the collaborators in the regional agencies of the Federal Office for Migration
and Refugees (BAMF) who are responsible for the first decision, the judges in the 52
administrative courts who decide about appeals, and the employees and civil servants
in the Länder imrnigration offices who have the final say about deportations. Our
study differentiates between an administrative, a socio-econornic and a political logic
of decision making, arguing that the weight that these different factors have for the
three types of decision makers differ greatly. We expect that a state's socio-econornic
situation and political mood pa1ticularly shape BAMF decision making and state deportation choices, while features of the public administration matter more for the rulings of
the courts.
The panel regression models, covering eight and six years respectively, support our
theoretical expectations. Accordingly, characteristics of the public administration of a
state, its economic power and political orientation influence the decision making in
the 16 Länder. We do not, by contrast, find any support for the theoretical expectation
derived from Allport' s ( 1954) contact thesis that sub-states with a larger foreign population are more likely to discriminate positively.
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IMPLEMENTTNG A FEDERA L POLICY IN A MULTI-LEVEL SETTING

The so-called refugee crisis of 20 15 has brought asylum policy making to the forefront
of German politics. The widespread initial support for Chancellor Merkel' s open door
policy quickly waned when an unprecedented number of asylum seekers ftocked to the
country and fellow member states of the Dublin-Sehengen asylum regime. The sexual
assaults and robberies during the New Year's Eve 2015 celebrations in Cologne and
other events intensified the pressure on the Grand Coalition under Chancellor Merkel
to make Germany a less attractive destination for refugees and other migrants. The
so-called asylum packages 1 and II of October 2015 and March 2016 were the main
legal reactions. These reforms aimed at speeding up the decision-making process and
at fostering the integration of those refugees who have a reasonable chance to remain
. Germany. '
m
The handling of asylum requests is predominantly determined by two criteria affecting regional responsibilities towards asylum claims: the absorption capacity of the
BAMF offices spread out over the entire country and the Königstein key, the burdensharing formula that considers the tax income and the population size of a Land for
the calculation of the asylum applicant shares per state. Once incoming asylum
seekers have been allocated to a specific Land, the BAMF, the key federal agent, is
responsible for the asylum procedure. lt decides whether an asylum seeker obtains
the right of residence, the right to remain, or whether it rejects the application. The
federa l office reminds denied applicants of their obligation to leave the country (Tiedemann 2015, 27).2
Denied asylum seekers have, however, the right to appeal this decision at one of the
52 administrative courts. The number of these courts per Land ranges between one
(Bremen) and seven (North Rhine-Westphalia). The rejection of an appeal does not
necessarily mean that an asylum seeker is required to leave Germany. lf an asylum
seeker, for instance, appealed against a negative asylum decision, she might have nevertheless received the right to remain (at least provisional ly) in Germany.
If the asylum seeker is not successful with the appeal and does not receive any form
of temporal protection, the immigration authorities of the Länder take over from the
BAMF. The Ausländerbehörden, which are typically part of the Ministries of the
Interior3 and are in charge of administrative decisions such as the handling of residence
permits, are responsi ble for deportations (Schneider 20 12, 17).4 They collect the
required documents for people with an enforceable obligation to leave Germany,
contact the country of origin and evaluate the physical readiness of unsuccessful
asylum seekers before assigning the execution of the deportation to the police force
of the Land (Oulios 20 15, 265ff.).
Table 1 displays how asylum policy making has evolved between 2010 and 2017 for
the BAMF and administrative courts and between 20 12 and 2017 for the immigration
authorities. We report the average ratios of BAMF rejections, rejected appeals at the
asylum courts and deportations. Rejections stands for the negative decisions made by
the BAMF outposts situated in a Land divided by all decisions made by these offices
withi n a particular year. We have received this information through written requests
from the BAMF. Rejected appeals is the overall number of decisions made in favour
of the authorities divided by all decisions made by the administrative courts of a
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TABLE 1
A ve ra ge year ly rati os a nd coe ffic ie nt s o f variati o n o f BAMF rej ecti o ns, a ppea ls rej ec ted by th e
admini s trati ve co urt s and o f de po rt a ti o ns, 2010-201 7

Year

Rejections

2010
2011
2012
2013
2014
2015
2016
2017

0.58 (0.15)
0.55 (0.15)
0.50 (0. 12)
0.37 (0.21)
0.30 (0.30)
0.29 (0.35)
0.22 (0.31)
0.36 (0.26)

Rejected appeals
0.41
0.42
0.46
0.38
0.34
0.35
0.32
0.36

(028)
(035)
(0.29)
(0.34)
(0.35)
(0.36)
(0.41)
(0.36)

Deportations
N/A
NIA
0.24
0.35
0.27
0.23
0.19
0. 14

(0.52)
(0.56)
(0.58)
(0.61 )
(0.78)
(0.83)

Note: The table reports the yearly ratios; coefficients of variation appear in parentheses.

Land in a given year. The Federal Statistical Office reports these figures on an annual
basis, distinguishing whether the authorities were fully or partially winning the
appeal cases (Statistisches Bundesamt 2010-2017). 5 Deportations counts the number
of deported asylum seekers divided by the number of negative decisions made in a
Land in a given year. Table 1 displays in parentheses the coefficients of variation per
year of these three ratios; this statistic, which is formally defined as the Standard deviation divided by the mean, allows us to judge whether the decision making on asylum
matters is converging across the German Lände r (Neumayer 2005; Riede! and Schneider 2017).
Table 1 shows similar trends for rejections and rejected appeals. The BAMF and the
administrative courts have decided increasingly in favour of the asylum seekers between
2010 and 201 6 if we disregard the single-year increases in 201 2 (courts) and 2013
(immigration offices). First and second stage decisions have become less generou s in
2017. The coefficients of variation, conversely, were growing until 2016. This indicates
that the decision making in the German Länder on asylum cases has been diverging
more and more before possibly reverting to a lower level of variation a:fter the onset
of the 'refu gee crisis.' The large number of rej ected, but tolerated, asylum-seekers in
the wake of the 'refu gee crisis' decreases the deportation ratios. lt is therefore not surprising that this ratio was at an all-time low in 20 17. Note that the coefficient of variation
has steadily grown over the five years for which we possess data.
Table 2 confirms the considerable spatial inequities in the ways the BAMF, the
administrative courts and the immigration offices behave. The Saarland and Bremen
have much lower average rejection ratios than Baden-Württemberg, Berlin and most
of the new Länder. The deflated fi gures in Bremen are to some extent due to the positive
discrimination a collaborator in the BAMF centre in the Hanse town exerted mainly
towards Yezidi refugees - a divergence that quickJy became a scandal that threatened
the survival of the new Grand Coalition soon after it had gained offi ce (Spiegel
2018). These divergences have, however, become smaller through the inclusion of
the year 201 6 in comparison to the results reported in Riedel and Schneider (2017).
Between 2010 and 2016, the administrative courts of such diverse Länder as
Bavaria, Schleswig Holstein and Saxony Anh alt decided in 50 or more per cent of
the cases in favour of the authorities, rejecting the appeals of the asylum seekers to a
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TABLE 2

Mean reject ion , rejected appea ls and deportation ratio s by Bundes länder, 20 10 (2012)-17

Bundesland

Rejection

Rejected appeals

Deportation

Baden-Württemberg
Bavaria
Berlin
Brandenburg
Bremen
Hamburg
Hesse
Mecklenburg-West Pomerania
North Rhine-Westphalia
Lower Saxony
Rhineland Palatine
Schleswig Holstein
Saarland
Saxony
Saxony-Anhalt
Thuringia
Mean 1

0.45
0.41
0.46
0.44
0.34
0.38
0.37
0.39
0.42
0.37
0.39
0.38
0.24
0.44
0.45
0.42
0.40

0.44
0.49
0.20
0.36
0.29
0.19
0.30
0.26
0.42
0.42
0.46
0.53
0.33
0.41
0.52
0.45
0.38

0.21
0.23
0.19
0.14
0.06
0.21
0.32
0.35
0.20
0.15
0.15
0.21
0.65
0.32
0.22
0.19
0.24

1

Federal means are not weighted by population size.

(paitially) negative decision by the BAMF. In Berlin, Hamburg and Mecklenburg-West
Pomerania, the judges decided in less than a quarter of the equivalent cases in favour of
the BAMF. The lowest mean deportation ratio is observed in Bremen, which has the
second lowest rejection ratio too. The Saarland has the lowest recognition rate and exhibits the highest deportation ratio with an average of two thirds. The reversed role of this
small Land also becomes apparent in Figure 1, which shows the development over time
for the Länder with the most extreme yearly ratios and the Land closest to the country
mean. For the rejection and the deportation ratio, this average Land was, perhaps surprisingly, Bavaria, while the Brandenburg administrative courts take this role with
regard to the rejected appeals. 6 Note that the differences between the Länder were
even vaster for BAMF decisions on asylum requests from specific countries of origin
(Riedel and Schneider 2017). However, disaggregated statistics on appeals and deportations are not publicly available.
Figure 1 shows that the decisions made at the three venues did not change much in
the wake of the so-called 'refugee crisis' and that the decision-making patterns of the
individual states remained pretty stable over the time periods studied here.

ONE PRINCIPAL, MULTIPLE AGENTS

The descriptive evidence presented above suggests that positive and negative discrimi-

nation is a feature of Gerrnany's asylum policy at all three key decision-making stages.
These inequities challenge the optirnistic institutionalist literature that sees federalism as
a key attribute of sound decision mak.ing in diverse societies. Assuming heterogeneous
valuations of public goods, the classic Tiebout (1 956) model , for instance, maintains
that citizens will choose the jurisdiction that offers the best mix of public services
and taxes for them. Extensions of this framework show that decentralised decision
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FIG U RE 1
ASYLUM DECISION MAK I NG BEHAVIO U R IN THREE EXEMPLARY LäNDER: REJECT I ONS ,
REJECTED APPEALS , AND DEPORTATIO N S
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making allows a state to adjust its policies to the position of the regional median voter
(Alesina and Spolaore 2003) and that the inter-regional competition increases the
chance that a society can preserve a market economy (Weingast 1995).7
Yet, unlike the citizens in the Tiebout model, asylum seekers cannot move to the
Land that offers them the highest chance of becoming recognised as a refugee, of
accepting an appeal against a BAMF decision or of tolerating them despite negative
decisions at the first two stages. The dark side of federalism was uncovered by Riker
(1 964) who stressed the discriminatory potential of federal arrangements in the treatment of minorities whose members are often too poor to migrate across state boundaries.
We know since Becker's (1959) path-breaking work on the economics of discrimination
that unfair treatment is only able to materialise in a system of imperfect competition or,
to translate it to the case under consideration, restricted mobility. As asylum seekers

cannot choose their own jurisdiction, their fate depends to a considerable extent on
the willingness of the agents of the federal government to examine their files thoroughly
and objectively.
To understand the reported inequities, we adopt, in line with a diverse set of studies
(e.g. Spömdli, Holzer, and Schneider 1998; Holzer, Schneider, and Widmer 2000;
Salehyan and Rosenblum 2008; Ellermann 2009; Riede! and Schneider 2017), a unifying principal-agent framework. We argue that the BAMF collaborators, the judges and
the Länderimmigration authorities are all inftue nced by the socio-economic and political profile of the Land in which they are making their decision. This general expectation
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is rooted in Lipsky's ( 1980) and Niskanen ( 197 1) canonical analyses of implementation
and bureaucratic politics. In this perspective, the collaborators of the agencies responsible for asylum decisions are, to borrow Lipsky's famous catchphrase, 'street-level
bureaucrats.' Spread out over the entire federation, they hold considerable discretion
when deciding on an asylum file. This leeway results firstly from the grey zone that surrounds any attempt to match an individual request with the prerogatives of the federal
law. The officials of the BAMF, the administrative judges, and the civil servants
working in the immigration offices have to assess the credibility of the argument that
an asylum seeker has been persecuted.
The second source of agency discretion is the limited information that the federal government has about the working of its agents. The info1mational advantage - a classic
theme in the study of bureaucracy since Niskanen's (1 971 ) treatise - is routinely analysed
through the Jens of principal-agent theory. In the realm of Gerrnan asylum policy making,
the federal authorities are the principals for the BAMF collaborators and the asylum
judges, while the Länder govemments are ultimately responsible for the implementation
decisions carried out by the regional immjgration offices. Agents, however, are not only
influenced by the preference of their Superiors, but also by the wishes of the region in
which they are working. This sensitivity to regional concerns typically grows with the
social and political heterogeneity of a country (Alesina and Spolaore 2003).
Delegating authority to regional actors is advantageous in areas in which the
unequal provision of public goods reflects the diversity of desires across a country.
Policy makers are then able to exploit their superior knowledge of their local and
regional agents through the development of optimal policy rnixes. However, decentralised decision making also creates what McCubbins, Noll, and Weingast (1987) have
called 'bureaucratic drift' - a theoretical concept that measures the deviation between
the government's preferred policy and the implemented policy. In asylum policy
making, bureaucratic drift results from decisions made at the subnational level that
do not correspond to the political preferences of the federal govemment.
Although principals try to lirnit the bureaucratic drift that the assignment of
implementation powers to an agent creates, such attempts will not necessarily
succeed in federal Germany. The ideological tensions between the federal and Länder
govemments, as well as between the coalition partners at both levels, frequently
hinder attempts to curtail the agent's discretion. The descriptive evidence shown
above demonstrates that the legal reforms introduced in the wake of September 2015
did not dramatically lirnit the huge variation in the implementation of federal asylum
policies.
An increasing number of studies shows similar pattems in asylum policy making
and related domains. Investigating naturalisation rates across the Länder, Henkes
(2008) demonstrates that the ideological orientation of the regional governments
makes a difference in this domain. Accordingly, a smaller ratio of foreign residents
obtains a German passport in Länder in which the Christian Democratic Union
(CDU) or its Bavarian counterpart, the Christian Social Union (CSU) have dorninated
the political landscape in comparison to states in which the Social Democratic Party
(SPD) was the ruling party for an extended period. The long-terrn dominance of a
Land through a single party, be it the CDU/CSU or the SPD, does not, however,
affect the decisions that the collaborators of the BAMF make when they decide about
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an asylum claim (Riede) and Schneider 20 17). Unemployment and xenophobic attacks
against foreigners are among the factors that have influenced decision making in this
domain in the years before the 'refugee crisis.'
In a qualitative analysis of four German cities, Aumüller and Bretl (2008) establish
major differences in the ways in which the local authorities accommodate asylum
seekers, how they grant access to health care, and how they assist the applicants in
finding their way to the labour market. The authors attribute this variation to the differing municipal contexts. Building on interviews with twelve rejected asylum seekers,
Scott (20 14, 20 18) demonstrates that 'street-level' bureaucrats in welfare offices have
ample leverage in the decision of how refu gees obtain access to health care. Eule
(2014) carries out four case studies in four German immigration offices and finds that
the partly improvised nature of decision making and different practices in the Ausländerbehördenare due to constantly changing Gennan immigration legislation. Additionally, the implementation process is inftuenced by political discussions, executive and
judicial interventions as well as local public organisations. Scharnmann (2015 ,
l 74ff.) establishes, in a comparative case study of asylum implementation practices
in Bavaria and Schleswig-Holstein, distinct practices of cash disbursements, administrative requirements for access to medical treatment, and educational services. He concludes that the authorities in Bayern control more intensively whether an asylum
seeker is eligible for a service. Officials in Schleswig-Holstein, conversely, only
inspect exceptional cases and usually grant services.
Gibney and Hansen (2003, 7) compare the practice of deportation in Germany,
Canada and the UK. For the German case, they argue that the division of labour
between Länder based implementation and federal legal frameworks renders deportation
decisions largely dependent on the Land an individual lives in (2003, 7). By comparatively assessing the decisions of bureaucrats in Baden-Württemberg and Brandenburg
on deportation implementation, Ellermann (2006, 2009, 124ff.) shows that bureaucrats
are inftuenced by public opinion and public opposition to deportation enforcement
when making the decisions that often seal the fate of fo1mer asylum-seekers in
Germany. In interviews with officials in the irnmigration authorities, Ellermann (2009)
provides evidence that bureaucratic capacity is affected by public protests against deportation. She argues that deportation is differently executed in the Länder because of an
inadequate implementation of existing legal regulations (Ellermann 2006, 294).
These studies suggest that the regional agents, employed by either the federal government or the Land, are influenced by a number of administrative, socio-econornic and
political features of a state. Therefore, our administrative model takes into account how
much the Land invests in the asylum sector, how many resources go to public security
and whether the past and present dorninance of the political landscape through political
parties inftuences decision making in the asylum domain. Party membership is frequently a criterion for the entry into the civil service and is especially important for
the appointment of judges. We expect that past asylum expenditures decrease the rate
of decisions that are negative for asylum-seekers. By contrast, decision makers acting
in Länder that have a clear 'law and order' pro file and invest more in the police force
should be less favourably disposed towards asylum claimants. Finally, states in
which the Social Democrats have ruled for a long period of time instead of the Christian
Democrats should be less restrictive in their asylum decision making.
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The socio-economic model takes the economic situation of a Land into account and
also considers Allport's (1 954) influential thesis that intergroup contact reduces prejudice.
Pettigrew and Tropp (2008) find broad cross-cultural support for this conjecture in a metaanalysis. Riedel and Schneider's (2017) examination of the BAMF offices similarly provides some backing for the related hypothesis that decision makers in Länder with many
foreigners should engage in positive discriminatiion. Previous cross-national studies have
furthermore established that economic development and low unemployment can increase
first instance recognition rates, but the findings are not robust across all specifications (e.g.
Holzer and Schneider 2002; Neumayer 2005; Toshkov 2014). Riedel and Schneider
(20 17), conversely, demonstrated that economically prosperous Länder were less likely
to accept refugees than less prosperous ones, but this effect is not strong and robust. In
some models, higher unemployment drives down recognition rates.
Finally, the political model tests whether the influence of political parties or the
strength of xenophobic parties infl.uence asylum decision making across the German
Länder. Riedel and Schneider (2017) did not find that the political orientation of the
federal state makes any difference for BAMF decision makers. They could also not
establish an inftuence for the vote share that goes to parties of the extreme right.
They did assemble, however, some evidence that the lagged number of xenophobic
attacks reduces the recognition ratios.
We expect that the cuffent mood in a Land inftuences the collaborators of the immigration authorities and, to a lesser extent, the BAMF decision makers much more than
the judges in the administrative court. To start with, the collaborators in the Ausländerbehörden have to respect the interests of their responsible minister who most often
comes from the governing party or the dominant party in a coalition government.
Deportation decisions will be more popula.r in states that fight with economic challenges
such as high unemployment, low development and economic downturns. Such concems
also shape the decisions of the BAMF collaborators who often entertain close contact
with the civil service of the Land where thei.r outpost is located. Judges, by contrast,
have a longer time horizon as their political orientation only matters indi.rectly when
they are initially appointed. We therefore expect that the long-term political orientation
of a Land matters here. Although the judges are mainly selected for their academic
achievements, futu.re judges are more likely to ftock to a Land with an orientation
that corresponds to thei.r own.
In summary, this study tests two main hypotheses:

H1: Extra-legal reasons in the form of administrative, socio-economic, and political features of a Land influence the agents of the federal government at all three
venues of decision making.
f/2: Administrative factors and the long-term political orientation of the government especially inftuence the administrative courts.

METHODS AND OPERATIONALISATION

Methods
We will run longitudinal models in the spirit of Riede! and Schneider's (20 17) study of a
shorter time frame. The statistical models are in line with this earlier examination of a
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purely correlational nature. We do not contend, in other words, that the factors attributed
to the three models are completely exogeneous. Although most explanatory variables
are lagged for one year, the lirnited time span studied and the absence of an obvious
instrumental variable do not aUow us to interpret the significant estimates as causal.
All models are linear regression with panel-corrected standard errors and control for
first-order autocorrelations. The decision for random effects in most analyses reported
in the appendix is based on the finding that random effects generate results of higher
quality for small numbers of observations per unit, as is the case for this investigation
across the German Länder (Clark and Linzer 20 15).
Variables
Empirically, the focus will be on the three outcome variables that we have introduced
before: the rejection, the negatively decided appeals and the deportation ratios. The
Online appendix provides, as indicated, further evidence with alternative operationalisation, and it also lists the sources that were used for the generation of the data set.
For the administrative model, we measure the yearly asylum expenditures per capita
with data from the Federal Statistical Office. The indicator for the 'law and order'
culture is the number of police officers per 100 000 inhabitants, and we count the
number of years that the SPD was the predominant govemment party. In the socio-economic model, we use the share of the foreign population with data from the Federal Statistical Office as an indicator for Allport' s ( 1954) thesis. In addition, this model studies
how lagged econornic factors - unemployment, development and growth - affect the
decision-making behaviour. We include economic growth as a potential driver of positive decisions across the German Länder, as weil as the GDP per capita and the unemployment rate. The data is taken predominantly from the Federal Statistical Office. The
political model measures xenophobic attitudes in a Land through the Jagged and logarithrnised number of such incidents. We measure the partisan orientation of the government through a dummy variable that amounts to 1 in case the SPD was the leading party,
and 0 if otherwise. The proportion of right-wing parties is gauged through the added
vote shares of the Alternative for Germany (AfD), the National Democratic Party of
Germany (NPD) and the Republicans (REP).
RESULTS

This article exarnines asylum decision making in Germany at all three relevant stages of
the process. To assess the impact of the three broad explanatory models, we include the
same covariates in all three sub-tables. Table 3 shows that the initial decisions, for which
a federal agency, the BAMF, is in charge, can be predominantly explained through
facets of the Länder administrations. First, an increased police presence correlates positively with the rejection rates. This indicates that BAMF collaborators reject more applications in Länder with a higher concem for security. Furthermore, the longer the Social
Democrats were goveming a Land alone or as the senior partner in a coalition, the
smaller the rejection rate is. This influence is robust in the additional models reported
in the Online appendix. Economic factors and a !arger proportion of foreign citizens
residing in a Land do not exert, with the exception of unemployment, any systematic
influence on aggregate rejection rates for the time period studied. As expected, the
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TABLE 3
Lon git udinal analysis of asylum decision makin g in the Ger man Länder (BA MF, administrative co urt s, immigration authorities)
Re,jection rate
Model 1

Model 2

Model 3

Rate of rejected appeals
Model4

Model 1

Model 2

Model 3

Deportation m te
Model 4

Model 1

Model 2

Model 3

Model 4

-0.000324
Asylmn expenditures
(1- 1)
(-0.43)
Police officers per
0.000398**
(2.33)
100.000 capita (1- I)
Government years SPD - 0.00772***
(1- 1)
(- 4.20)
Proportion of
- 0.203
foreigners (1- I)
(-0.64)
Unemployment rate
0.0117*
(1- 1)
( 1.67)
GDP per capita (r- 1)
- 0.00226
(- 1.24)
Economic growt h (1- I)
- 0.00517
(- 0.68)
Govemment SPD
Right votes (r- 1)
Xenophobie attacks
(1- 1)
Rejection rate (r- 1)
Rate of rejected appeals
(r-1)
Constant
N

R2

0.413***
(5.54)
126
0.441

-0.00147***
0.000329
0.0000488
0.0000776 -0.00 130**
(-2.57)
(-4.33)
(0.52)
(0.14)
(0.22)
0.0003 15 -0.000722***
- 0.000248 - 0.000179
0.000245
(1.36)
(-5.07)
(- 1.37)
(- 0.75)
(0.82)
- 0.0121 *** - 0.00299***
- 0.00485**
0.00105
0.0061 1***
(- 5.79)
(- 2.87)
(- 2. 12)
(0.5 1)
(2.62)
- 0. 157
- 0.0635
0.0569
- 0.0758
0.453**
(2.12)
(- 0.78)
(-0.27)
(0.3 1)
(-0.3 1)
- 0.0210***
- 0.0120
- 0.00714
- 0.0167***
0.00965
( 1.34)
(- 3.58)
(- 1.3 1)
(- 1.23)
(- 3.8 1)
- 0.00466*
- 0.00800***
- 0.00761 ***
- 0.00378***
- 0.00279
(- 1.80)
(- 5.03)
(- 6.32)
(-2.6 1)
(- 1.17)
- 0.00109
0.00 126
0.00994
- 0.0280***
- 0.0296***
(- 0.17)
(0.40)
( 1.32)
(- 2.63)
(- 4.09)
0.0726***
- 0.0564**
- 0.0720** - 0.159***
0.00657
0.00986
(0.33)
(- 2. 12)
(- 2.2 1)
(- 3.9 1)
(2.86)
(0.28)
0.0383***
0.00223
0.00724
-0.0246***
0.0 111
0.003 16
(2.83)
(0. 11 )
(0.55)
(-2.89)
(0.49)
(0.1 6)
-0.0 191
-0.0 179
-0.0 191
0.00408
0.00284
-0.0439**
(-1.27)
(-2.1 4)
(-1.50)
(-1.03)
(0.47)
(0.27)
0.165
0. 113
0.0816
0.00303
( 1.60)
( 1.09)
(0.02)
(0.66)
-0.0390
-0.0259
(-0.27)
(-0.24)
0.423**" 0.392***
0.588***
0.568***
0.822***
0.378***
0.820***
0.339**
0.512***
0.403***
0.532***
(4.37)
(6.10)
(5.65)
(9.2 1)
(9.53)
( 10.34)
( 10.05)
(2.04)
(4.43)
(5.34)
(4.02)
128
128
126
III
128
128
III
96
96
96
96
0.466
0.463
0.5 14
0.432
0.408
0.337
0.50 1
0.212
0.219
0. 195
0.449

t stalistics in parentheses.
* p<0. 10, ** p<0.05, *** p<0.01.
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unemployment figure in the last year is associated with a higher rejection rate next year.
The corresponding coefficient is, however, no longer significant in the model that
includes all explanatory variables. In the fully specified model, richer Länder have a
lower recognition ratio - a finding that is in line with our expectation and in contrast
to the tiny negative impact that economic development has for the shorter ti me span
examined by Riede! and Schneider (2017). Finally, the proportion of votes going to
right-wing parties increases the rejection ratios in a model that only includes political
variables. This predictor, however, no longer exerts a systematic influence if all explanatory variables are included. In such an extended model , Länder with an SPD government have higher rejection rates. In contrast to Schneider and Riede! (201 7),
xenophobic tendencies in a Land do not correlate with an increased rejection rate.
The decisions of the appeal judges are, as shown in Table 3, partly inftuenced by the
same determinants as the choices made by the BAMF collaborators. However, the coefficient points in the opposite direction for the Länder that employ, relatively speaking,
more police staff. Note that this finding is not statistically significant in the full specification (model 4). Administrative courts of Länder in which the Social Democrats
have called the shots for a long-time exhibit, as expected theoretically, a lower ratio
of decisions made against asylum-seekers. Only a comparative study of judges with
different party affiliations could indicate whether this correlation is due to a higher proportion of judges appointed under the SPD reign of the Land. As shown in the Online
appendix, this result is quite robust in alternative specifications. T he negative impact
that a current SPD govemment has on the judges' decisions on appeals, however, underlines that partisanship is a factor to be reckoned with not only at the German constitutional
court, but also at lower-level administrative co:urts (Engst et al. 20 17). This inftuence
looses conventional significance in the füll specification and is also not consistently
robust in the additional econometric tests reported in the appendix. The negative
impact of econornic development on the appeal rejection rates is in line with our expectations, but this is not the case for the impact that unemployment exerts. This infiuence,
which might be due to some liberal Länder with high unemployment such as Bremen, disappears in a model that includes all predictors. A sirnilar inconsistent result appears for the
vote share of right-wing parties. This result disappears in the robustness checks.
Tue deportation ratios are only correlated with one administrative facet, the asylum
expenditures per capita. Tue negative coefficient could, however, also indicate reverse
causality as decisions to not deport rejected asyhum-seekers increase expenditures in this
domain. Among the socio-econornic factors, the negative coefficients of economic
development and economic growth are in line with our expectations. These results
suggest that prosperous and growing regions deport fewer asy lum-seekers whose
claims and appeals were rejected. We suspect that Jabour-market concems might
drive these results but can of course not test this expectation at this level of aggregation.
The negative impact of unemployment might again be due to the pro-refugee environment in some Länder that are struck by high unemployment. Finally, the regressions
reported in Table 3 indicate that partisanship also matters with regard to deportations.
SPD-led regional governments are more liberal than states in which the Christian Democrats dominate the executive. The negative association between last year's xenophobic
attacks and the deportation ratio is hard to interpret; it also vanishes in the füll model.

576
Although the empirical analysis lends support for our expectation that the decisions
by the BAMF, the administrative courts and the immigration authorities are shaped by
socio-economic, administrative and political features of the Land, the influence of these
factors is substantively rather small. The two partisanship variables - the presence of an
SPD-led govemment and govemment duration in years by the same party - are associated with decision making at all three venues. This indicates that the agents appointed to
implement a federal policy frequently implement decisions in line with their regional
govemment and on some occasions, by extension, in opposition to their real principal.
The power of the Länder govemment in the appointment of judges partly explains these
ideological choices for the second decision-making stage. The influence of the partisanship variables at the first venue of the asylum process is not surprising if one considers
that some of the BAMF collaborators have previously worked for the Länder administration or plan to do so in the future.
The reported results and the robustness checks included in the Online appendix
show that extra-legal considerations considerably influence decisions that the agents
of the federal govemment make at all three stages in the asylum process. We therefore
find broad support for our contention that a rnixture of administrative, socio-economic
and political considerations shape decisions in this domain, contributing to the positive
and negative discrimination that asylum-seekers face. Note that, from a statistical viewpoint, the number of asylum-seekers per state is so large that the differences in the
decision-making behaviour are far from being arbitrary. The regressions that we have
run, however, only partially support our expectation that the administrative logic
should be particularly important for the choices of the asylum courts. Although a dominance of the political landscape by the SPD contribute to fewer decisions in favour of
the federal authorities, other facets of the administrative system do not matter as
expected. Only examinations that focus on the behaviour of individual courts or
judges can help us to understand how politicised the decisions at this stage are.
CONCLUSION

This article offers the first comprehensive macro-political analysis of the three key
stages of asylum decision making across the German Länder, demonstrating that positive and negative discrimination of asylum seekers does not stop with the initial decision
by the Federal Office for Migration and Refugees (Riedel and Schneider 20 17). We
uncover considerable spatial inequities in the aggregate rulings of the administrative
courts on appeals by asylum seekers and the deportations for which the immigration
offices of the Länderare responsible.
We explain these divergences through a principal-agent framework according to
which extra-legal considerations affect the behaviour of the agents of the federal govemment: the collaborators of the BAMF and the judges at the administrative courts,
as well as the employees of the Länder immigration offices. Panel regression analyses
show that socio-econornic characteristics of a Land and its political situation affect the
choices the agents make at all three decision-making stages. These inequities pose, in
our view, a major problem that is missed in the current debate on how the process
can be further sped up and how future asylum seekers can be deterred from flocking
to Germany to file their requests. We show that the long-term dorninance of a party
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within a state influences the decision made by the BAMF and asylumjudges and that the
current partisan orientation of the state government influences deportations in the
expected manner. Such divergences support our theoretical expectations that the three
introduced causal mechanisms - the admjnistrative, the socio-economic and the political model - do not influence the behaviour of the three agents of the federal government
in a uniform way.
Note that our macro-analysis probably underestimates the discriminatory potential
of Gerrnan asylum decision making. The reliance on yearly averages, for example,
creates a regression to the mean-effect, as it ignores the decision-making behaviour
of the most extreme BAMF collaborators, administrative court judges and immigration
office officials. To overcome this problem and tthe potential ecological fallacy bias that
our regressions face, we would need access to inforrnation about representative samples
of individual asylum requests, appeal decisions and deportations as weil as non-deportations. Although such studies seem almost inconceivable in the German context in light
of our difficulties in obtaining even simple macro-statistics from the authorities, Holzer,
Schneider, and Widmer (2000), Miller, Keith, and Holmes (2015) and few others were
able to exploit individual level data for the systematic study of asylum decision making
in other countries. lt should also be noted that access to disaggregated data would not
only benefit the research community but could also help the authorities in establishing
fair asylum decision-making procedures. Greater data transparency could also initiate a

debate about the proper measurement of asylum decision making. We do not, for
instance, think that the current definiti on of the deportation ratio - the number of deportations divided by the number of negative decisions - makes much sense as the denominator does not include the successful appeals and the rejected asy lum seekers who
cannot be deported to the country of origin andl who are thus tolerated. Such measurement issues are politically important as the current deftated version of the deportation
ratio inadvertently fuels right-wing allegations about government failure in migration
issues.
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NOTES
1.

2.

3.

4.

5.
6.

7.

As Germany should become a less attractive destination, some countries of origin - Albania, Kosovo,
Montenegro (2015), Morocco, Algeria and Tunisia (2016) - were declared 'safe countries of origin'.
The German authorities also shortened the time periodl during which asylum seekers can file an appeal
to one week and made it more difficult to postpone or prevent a deportation because of bad health. To
prevent rejected asy lum seeker from disappearing, the new legislation does no longer requesl a preannouncement of the date of depo1tation. T he reforms finally lim.ited the discretionary power of federal
states at the last decision-making stage, reducing the time frame for a deportation ban from six to three
months.
The BAMF differentiate.s, based on the German Asyl um Act, between four forms of protection: i) entitlement to asylum according to Article 16a of the Basic L aw; ii) refugee protection based on the Geneva
Refugee Convention (Section 3 subs. 1 of Asylum Act); iii) subsid iary protection (Section 4 subs. 1 of
Asylum Act); iv) national bans on deportation (Section 60 subs. 5 of Residence Act). The authorities
fu1ther distinguish between outright rejection of an asylum application or rejection as 'manifestly
unfounded.' An asylum seeker has a maximum of30 days to leave the country in case of an outright rejection and one week if the BAMF considers the claims 'manifestly unfounded.'
In Rhineland Palatinate the immigration authorities are part of the Ministry for Farnily, Women, Youth,
Integration and Consumer Protection, whereas the Ministry for M igration, Justice and Consumer Protection hosts the Ausländerbehörde of Thuringia.
A rejected asylum application does not always entail a deportation. There are cases in which a departure is
not necessarily possible, e.g. because of the current situation in the destination country, because of a lack
of cooperation of the country of origin, missing documents or very bad health conditio ns of subjects of
deportation. In these cases immigration authorities can issue a temporary suspension of deportation
(Duldung) until all obstacles of deportation are removed (Sachverständigenrat deutscher Stiftungen für
Migration und Integration (2016)).
The correlation between these two measures is 0.33 across the eight years under examination.
The Länder use different systems for the accommodation of refugees, (health care access and integration
measures such as language courses). The organization of the refugee management and the involvement of
NGOs in the decision- making also varies greatly (Bogumil et al. 2018).
Spiro (2001 , 67) argues that cooperative federalism where the central government 'enlists subnational
auth orities as junior partners' surpasses both centraJ govemment hegemony and devolutionary federaJism
in the migration domain. He mentions in this context the right of the Länder in Germany to undertake
deportations as a positive aspect of cooperative federalism.
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