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The Evolution of Legislative Power-Sharing 

in the EU Multilevel System

Katharina Holzinger and Jan Biesenbender

INTRODUCTION

“Multilevel structures of governments are on the rise”—states the first 

sentence of Arthur Benz’ most recent book. He observes that both 

processes of transnational integration and regionalism, and of national 

decentralization, devolution and regionalization “have generated a vari-

ety of territorial organizations of governments”. While new concepts and 

typologies were needed to accommodate for the new structures, they 

were not always successful in capturing the structural variety. Therefore, 

Benz starts his book with a definition of multilevel government: “the 

concept refers to political systems (i.e. institutionalized structures of a 

polity), which divide powers of government (including legislative, exec-

utive and fiscal powers) into at least two levels” (all citations from Benz 

2016, p. 1). We are happy to apply the definition as it fits perfectly our 

object of analysis, the European Union (EU).
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The central problem of multilevel government, so the argument of 

Benz runs, is keeping the balance of power between the levels against 

unintended “authority migration”—either centralizing or devolv-

ing powers too much (cf. Gerber and Kollman 2004; Broschek 2015). 

Change, exogenous or endogenous, requires the flexible adjustment to 

restore the power balance without ending up in rigidity. Key to the “art 

of keeping the balance” is constitutional policy.

Given the above definition, the EU clearly qualifies as multilevel 

government. Moreover, it is a very good example to study the “art of 

keeping the balance” by constitutional change. As an emerging political 

system it was and is particularly exposed to exogenous and endogenous 

pressures of change and unintended dynamics. During the 60 years of 

its existence it has experienced eight major revisions of its basic treaties. 

Despite high procedural hurdles—the EU has often been understood 

an exemplary case of the joint decision trap (Scharpf 1988; Falkner 

2011)—constitutional change came about, and it was mostly driven 

by enlargement and perceived crises: the empty chair crisis in 1966, 

several currency crises, the sclerosis phase, the constitutional crisis in 

2005—to name but a few. With few exceptions the response to acces-

sion pressures and crises in the form of constitutional adjustments went 

into the same direction: widening and deepening. The territorial scope 

of the EU increased, ever more substantial competences and ever more 

decision-making powers were shifted to the upper level of government, 

implying an impressing instance of authority migration. Currently, the 

EU faces a multidimensional crisis: the Eurocrisis, the migration crisis, 

Brexit, a democracy crisis in some Eastern member states, and a level 

of Euroscepticism never reached before. It is difficult to predict if the 

response will again be to shift more authority upwards.

We should not overlook, however, that there were also two coun-

tervailing developments. First, the once informal European Council 

is now the major body driving constitutional development, and the 

trouble-shooter of last resort, implying that sovereignty finally rests 

with the lower level, the member states, whichever competence allo-

cation and democratic decision-making we may have in the day-to-day 

business. Second, while differentiated integration was a feature of EU 

secondary legislation from the beginning, granting leeway in tech-

nical matters (Duttle et al. 2016), from the 1990s onward differen-

tiated integration in primary law allowed for flexibility in much more 

relevant ways, paving the way for a multispeed and multi-class Europe 
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(Schimmelfennig and Winzen 2014). Whether this particular “EU art 

of balance keeping” will eventually be successful remains to be seen.

Our contribution looks more narrowly at the upward shifting of pow-

ers: the evolution of the legislative power distribution among the insti-

tutions of the EU. The frequent changes of legislative procedures have 

made a shift of power between the three major EU institutions obvi-

ous. In general, there is agreement that the European Parliament (EP) 

has won and the Council of Ministers (CM) has lost power over time. 

However, there are different opinions on the question whether the 

Parliament has truly become an equal partner for the Council under 

Codecision (Tsebelis and Garrett 2000; Selck and Steunenberg 2004). 

Most evaluations are derived from models of EU decision-making based 

on game theoretic analyses, while few present empirical tests. These stud-

ies work with very small empirical bases, however (Tsebelis et al. 2001; 

Thomson et al. 2006).

We choose a different route to assess the distribution of power within 

legislative procedures. We present empirical evidence on how often the 

EP and the Council can achieve an outcome that represents their pre-

ferred alternative. We conceptualize the three most prominent legislative 

procedures, Consultation, Cooperation and Codecision II in a way that 

permits to trace the different paths a legislative proposal may take to the 

final adoption (or rejection) and with whose preferred alternative each 

path ends. We then match data from the PreLex database with our map-

ping of the procedures. This allows to empirically evaluate the relative 

influence of the EP and the Council.

We start with an overview of types of multilevel systems in order to 

show how the distribution of legislative power across the upper level 

(EU) institutions ties into the power balance between the levels of 

government, as addressed by Benz. Next, we describe the evolution of 

multilevel power-sharing in the EU and the three legislative procedures— 

Consultation, Cooperation and Codecision II—that mark major power 

shifts between the two chambers of the EU. Afterwards we introduce 

our data and present the findings.

LEGISLATIVE POWER-SHARING IN MULTILEVEL SYSTEMS

While legislation in multilevel systems is shared between the gov-

ernmental levels, it is at the same time interlinked: the lower levels of 

jurisdiction are usually represented at the upper level through a second 
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legislative chamber. This applies to federal states, such as Germany, the 

US, India or Australia, but also to international organizations, such as 

the EU or the UN. The rationale is obvious: because the lower level 

units, the constituents of the multilevel system, are constrained by ver-

tical power-sharing, they want to have a say in decisions taken at the 

upper level to which they will be subject (Elazar 1987). In federal states 

in which the lower level is not represented in the upper level legislative, 

such as Canada, the lower level has usually high autonomy. Multilevel 

systems vary greatly in respect to both, the sharing of legislative author-

ity, and the way they organize the institutional interlinkage at the upper 

level of decision-making.

We describe the degree of integration of multilevel systems along 

two major dimensions: first, the vertical allocation of legislative powers 

between the levels and, second, the horizontal distribution of legislative 

powers between the two legislative chambers.

In respect to the vertical dimension the first important characteris-

tic is how much substantial political powers are allocated at the upper 

level, with more competences at the upper level implying stronger 

integration of the system. A second feature has been addressed by 

studies of federalism distinguishing the ideal types of dual and coop-

erative federalism with the US and Germany as classical examples 

(cf. for details Hueglin and Fenna 2015; Benz and Broschek 2013; 

Broschek 2012).

For our analysis the horizontal dimension of multilevel integration 

is more important. It pertains to the exact role and competences of the 

second (the federal) versus the first (the popular) chambers at the upper 

governmental level. Next to principles of representation in the cham-

bers, the procedural rules for legislation are of utmost importance for 

the power-sharing among the governmental levels. Although the exact 

institutions vary strongly across federal states, studies of federalism usu-

ally distinguish two models of federal chambers, following either the 

US Senate1 or the German Bundesrat. Four features are distinctive, the 

first two concerning representation, the second two decision-making (cf. 

Hueglin and Fenna 2015):

1 Most of the larger federal states follow a modified Senate’s model (Argentina, Brazil, 

Mexico, Nigeria, Australia, India).
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1.  Direct popular election of members of the chambers (US) versus 

lower level executive2 representation (Germany)

2.  Equal representation of the lower level constituent units in the fed-

eral chamber (US) versus weighting of votes according to the pop-

ulation size of the constituent units (Germany)

3.  The federal chamber votes on all legislation to be adopted at the 

upper level (US) versus it votes only on matters that affect the 

lower level in particular (Germany)

4.  Both chambers enjoy a full veto right (US3) versus the first (or the 

second) chambers have no or limited veto (Germany).

Federal states vary in detail and in more characteristics than the six fea-

tures just outlined. This applies even more strongly to multilevel govern-

ment. As defined by Benz, multilevel systems include unitary states with 

decentralized administration, symmetric and asymmetric forms of feder-

alism, but also regional and international organizations, such as the EU 

or the UN.

For multilevel systems beyond the state, for example, the UN, EU, 

ASEAN or the African Union, the role of the executive is different and 

of greater importance as compared to federalism. While the lower level 

executive tends to have more weight in upper-level decision-making—

with popular chambers being absent or weak—the upper level executive 

is limited to the role of (policy developing) administration, not neces-

sarily apolitical, but usually without formal political leadership. That is, 

power sharing between two chambers does usually not apply to inter-

national multilevel systems; even if lower level participation in upper-

level legislation is strong, it is dominated by the national executive. One 

exception is the EU. In the following we describe the evolution of legis-

lative power-sharing in the EU against the background of the discussed 

features of multilevel systems.

2 Belgium and Austria do not have a Senate but their second chamber is built on legisla-

tive representation.
3 With some exceptions, e.g. the House of Representatives has full sovereignty in budg-

etary matters; the Senate is sovereign in respect to ratification of international treaties and 

consent to members of the presidential administration. Again, there is great variation across 

countries in detail.
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THE EVOLUTION OF EU LEGISLATIVE  
POWER-SHARING AND PROCEDURES

In respect to the vertical dimension of competence allocation, the his-

tory of the EU can be described as a steady process of shifting legislative 

competences onto the EU level. First, the Union’s areas of activity and 

responsibility have continually expanded as a consequence of intersec-

toral spillovers, the political will of the member states and of active pol-

itics and interest of the supranational actors: the European Commission 

(COM), the European Parliament (EP) and the European Court of 

Justice. The migration of authority was usually achieved in successive 

steps: in new fields of competence transferred to the EU level, deci-

sion-making at first went according to the intergovernmental principle, 

unanimous vote. Gradually, however, decision-making in the new fields 

was brought into line with currently valid procedures (cf. Holzinger 

and Knill 2002). Second, the Lisbon Treaty of 2009 introduced a for-

mal system of competence allocation that distinguishes three categories 

of competences: EU exclusive competences, EU shared competences and 

EU supporting competences, each associated with a list of policy fields. 

Competences not listed remain with the member states. This makes the 

EU a “cooperative multilevel system”.

With respect to the horizontal distribution of legislative powers, the 

EU developed clearly from intergovernmental decision-making in the 

Council of Ministers, accompanied by a purely consultative indirectly 

elected popular chamber composed of delegates of national parliaments, 

towards a federal system of the Bundesrat’s type—without arriving there. 

As to decision-making within the Council, de facto unanimity was the 

accepted principle of decision-making. Only after the mid-1980s, this 

decision rule was progressively replaced by majority rule in a system of 

weighted voting according to member states’ size. In 1974, the direct 

vote of representatives to the EP was decided; the first parliamentary 

election was held in 1979. In 1987, with the Single European Act, the 

EP’s participation in Council decision-making was firmly established 

by the Cooperation procedure, which permitted Parliament and the 

Commission to engage formally in legislative decisions by the Council 

and lent Parliament a suspensory veto. The Treaty of the European 

Union introduced the new Co-decision I procedure. With the Treaty of 

Amsterdam, the procedure was simplified and the areas of application of 

the Co-decision II procedure were expanded.
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The European Commission, as the upper-level executive, is particu-

lar insofar as it is the only institution having the formal right of legis-

lative initiative. In practice, however, the Council could always ask the 

Commission to prepare a proposal and still does so in many instances. 

The same is true for the European Council. The Parliament developed a 

similar practice, introducing so-called initiative reports. For some time, 

the Commission had even more legislative power, as it had a pivotal role 

in the Cooperation procedure (cf. below for details). Currently, its leg-

islative power is mostly in developing a proposal and brokering between 

member states, Council and Parliament.

Overall, the system is moving towards a bicameral arrangement with 

a popular and a federal chamber (Holzinger and Knill 2002). Further, 

all indications point to a Bundesrat’s type of federal system. The second 

chamber, the CM, is composed of delegates of the member states’ exec-

utives and the delegates cast their votes en bloc in a weighted voting sys-

tem according to population size, with the exact share of votes varying 

across treaty revisions and in response to enlargements. In contrast to 

both the Bundesrat’s and Senate’s principle, however, it was (and still 

is to some degree) the popular chamber that cannot vote on all mat-

ters to be legislated at the EU level and only gained the right to veto 

successively.

In the following we pursue the question of how the distribution of 

legislative power between the first and second chamber, the EP and 

the CM, has evolved across the legislative procedures: Consultation, 

Cooperation and Codecision II.4 We describe the legislative procedures 

such that we can identify all possible roads the legislative processes may 

take. Tracing the actual roads taken in empirical legislative processes with 

data then enables us to evaluate the degree to which the main actors in 

EU legislation are able to realize their preferred alternatives.

Consultation was the first legislative procedure, introduced by Art. 

149 of the Treaty of Rome in 1958 (now one of the “Special Legislative 

Procedures” in the Lisbon Treaty). Consultation still applies in some 

policy areas such as Justice and Home Affairs, taxation or social policy. 

As with all other procedures, at the first stage the Commission drafts 

and adopts a proposal. The draft is forwarded to the Parliament and 

the Council. The Commission can withdraw its proposal at any stage 

4 We do not analyse Codecision I because it was applied only for a short period (1993–

1999) and its scope of application was rather limited.
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before the Council has acted. The Parliament gives its opinion on the 

subject, by which it may either amend, accept or reject the proposal 

with a simple majority. The Commission then reacts to the standpoint 

of the Parliament by either refusing to take up possible amendments, or 

by agreeing partially or fully. In any case, the Council can, but need not 

take into account the EP’s opinion. It may adopt the original alternative 

proposed by the Commission, one with amendments by the Parliament, 

one amended by both, or one amended by the Council itself. And, obvi-

ously, if the Council cannot agree either with qualified majority or unan-

imously (depending on the policy area) the proposal fails and the status 

quo results.

Cooperation was introduced by Art. 149 of the Single European Act 

in 1987 and abolished with the Lisbon Treaty. The procedure leads 

to the first phase of factual application of qualified majority voting in 

the Council. It applied to all matters of market harmonization and to 

some other areas, such as environmental policy. The main features are 

that the Parliament gained a suspensory veto and, with the support of 

the Commission, can amend the proposal—both of which can only be 

overruled by a unanimous vote from the Council. The First Reading 

equals the Consultation procedure. The Council then adopts by qualified 

majority a Common Position which is forwarded to the EP.

In Second Reading, the Parliament has the options of rejecting or 

amending the Common Position by an absolute majority, or approv-

ing it by simple majority. The Council’s options in the Second Reading 

depend on the actions taken by the Parliament and the Commission: 

First, if the Parliament has accepted, the Council adopts the Common 

Position. Second, if the Parliament has rejected the Common 

Position, the Council needs unanimity to adopt legislation accord-

ing to its Common Position. Third, in case of parliamentary amend-

ments the Commission has to deliver an opinion. It has three options: 

it can decide (a) to support the Common Position against the EP, (b) 

to partially agree to amendments proposed by the Parliament, or (c) 

to accept all amendments. Further, it still may withdraw the proposal. 

In case (a) the Council may adopt its Common Position with quali-

fied majority. Alternatively, the Council needs unanimity to support 

the EP’s amendments against the Commission. In case (b) the Council 

can adopt its Common Position unanimously against Parliament and 

Commission, adopt unanimously the amendments of the Parliament on 

which the Commission has not given a favourable opinion, or adopt the 
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Commission alternative with a qualified majority. In case (c) the Council 

can adopt its own Common Position unanimously or the EP’s position 

by qualified majority. If one of the majority requirements is not met the 

decision process breaks down.

To sum up, as long as consensus can be achieved within the Council, 

it can have its way. Otherwise, some member states can “form a coali-

tion” with the Parliament and/or the Commission so that the alterna-

tives proposed by Parliament or the Commission are adopted or the 

proposal fails.

Codecision II was introduced with the Amsterdam Treaty in 1999 

(Art. 251 TEC and Art. 294 Lisbon Treaty). It is now the ordinary leg-

islative procedure that applies to most policy areas in the first pillar of 

the EU, in particular to common market matters. The Parliament has a 

final veto at two stages of the process, the Council can take almost every 

decision by qualified majority, and a conciliation committee has been 

introduced.

The procedure begins just like the others. But, different from 

Cooperation, agreement can be reached after the First Reading (“early 

conclusion”). This happens if either the Parliament directly accepts 

the Commission proposal, or the Commission agrees to all Parliament 

amendments and the Council approves, or the Council adopts a com-

promise of both institutions. Informal “trilogues” between the three 

institutions may facilitate finding a solution at this or later stages of 

the process. In general, the Council decides with qualified majority. If 

the Commission does not agree to all Parliamentary amendments, the 

Council can still take those if it is able to agree unanimously.

If no agreement is reached in the First Reading, the Common 

Position is transmitted to the Parliament which then has three options: 

it either rejects the proposal, or proposes amendments by absolute 

majority, or accepts it by simple majority. In the first case, the proposal 

fails, in the third, it ends with the adoption of the Common Position. 

In case of amendments the Commission gives its position. In contrast 

to Cooperation there is no opportunity for the Commission to propose 

amendments itself. It can either refuse the alternative proposed by the 

Parliament or it can agree partially or fully with the EP’s amendments. 

If the Council favours the Parliaments’ amendments, it may adopt the 

act directly by qualified majority. Changes to Parliament amendments 

proposed by the Commission can only be unanimously adopted. If the 

Council is not prepared to accept the EP’s amendments the Conciliation 
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Committee is convened and a formal trilogue takes place. If the 

Committee finds a compromise, both institutions have to vote on it. For 

adoption, approval by both bodies is necessary. A qualified majority is 

required in the Council, an absolute majority of votes in the EP.

FINDINGS

The PreLex database run by the European Commission contains informa-

tion on which institution has taken what decision at what stage for each 

piece of EU legislation. We build on Häge (2011) and Vogel et al. (2010) 

and construct a dataset that holds information on 7202 legal acts from 

1976 to 2009 adopted under the three procedures we analyse. The Prelex 

data starts in 1976; after 2009, with the Treaty of Lisbon entering into 

force, Cooperation is abolished. The number of observations for each 

procedure is sufficient to allow for an encompassing empirical picture of 

the distribution of powers in EU legislation. Unfortunately, PreLex con-

tains no information on which alternative the Council finally adopts in 

substance, i.e. whose amendments to the original proposal actually sur-

vive. As a consequence, we are not able to say precisely which actor was 

able to push its preferences through for Consultation and Cooperation. 

The rules for Codecision II allow for more precise conclusions.

Consultation

Under Consultation there were 5893 Commission proposals of which 

5585 (94.8%) were finally adopted by the Council (Table 18.1). 

Commission withdrawals can happen at any time of the procedure and 

may have various reasons (including failure in Council). The EP rejected 

only six proposals downright, while it actively accepted (or did not act)5 

54.3% and amended 42.8% of all proposals. From the 2520 proposals 

amended by the Parliament, the Commission fully agreed (or did not act) 

in 9.0% of all cases, while it partially agreed or amended in 20.9%. In all 

those constellations we can conclude that the Parliament has had at least 

some influence on the proposal the Council finally adopted. In cases of 

acceptance or no action, we can assume that there is either concordance 

of opinion between the EP and the other institutions, or it does not find 

5 If an institution does not act on a proposal, we treat this in the same way as acceptance, 

because it has the same effect.
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a majority for rejection or amendment. Either way, there is no collective 

attempt to change the proposal. In 11.9% of cases the Commission refused 

to include any Parliament amendments into its opinion. Thus, in about 

85% of all proposals the Parliament may have influenced the legislation.

As the Council may modify the amended Commission proposal 

before adoption, we cannot observe precisely to which extent parlia-

mentary amendments were actually taken over by the Council. We have 

some clues, however, on the order of magnitude: In the extreme, if the 

Council was able to vote unanimously in every instance, it could have 

had the legislation in its preferred way in up to 94.8% of all proposals 

while the rest failed. If we assume the other extreme, namely that the 

Council could never reach unanimity, the two other institutions would 

have influenced the legislative acts. The Council would have had to 

accept the Parliaments preferred option in 9% of all proposals, when-

ever the Commission agreed or did not act; it would have had to 

accept a compromise of the Commission and the Parliament in 20.9% 

(Commission agrees partially or amends); and it would have had to 

accept the Commission’s original proposal in 64.7% of all cases (Council 

adopts directly, EP accepts the Commission’s position, or does not act, 

Commission refuses Parliamentary amendments).

Since the Council in practice acted unanimously before the SEA, it 

seems plausible that it was the sole actor to have decisive influence on 

EU legislation during this period. Afterwards, however, the Commission 

Table 18.1 Decisions taken in the Consultation procedure

Consultation n % of total

Total proposals (including 66 direct COM withdrawals), of which 5893 100.0

Council adopts directly 97 1.6

EP gives opinion, of which 5730 97.2

EP rejects 6 0.1

EP accepts (or no action) 3204 54.3

EP amends, of which 2520 42.8

COM refuses 704 11.9

COM agrees (or no action) 527 9.0

COM agrees partially (or amends) 1230 20.9

Consultation total 5893 100.0
CM adoption (all but COM withdrawals) 5585 94.8

Failure (COM withdrawals) 308 5.2
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seemingly had a good chance to solely (about 65%) or in cooperation 

with the Parliament (about 30%) influence the output whenever the 

Council could not reach unanimity against the Commission’s proposal or 

a compromise proposal with the Parliament. A more precise result pre-

supposes knowledge on majority requirements and voting behaviour for 

each proposal—however, the latter has not been recorded in the Council 

for most of our observations.

Cooperation

For Cooperation, there are 524 Commission proposals of which 461 

(88%) were adopted in the end (Table 18.2). In the First Reading the 

Parliament did not reject any proposal, but was willing to accept a much 

Table 18.2 Decisions taken in the Cooperation procedure

n % of total

Cooperation 1st Reading

COM proposals (including 11 direct COM withdrawals) 524 100.0

EP, of which 513 97.9

EP accepts 113 21.6

EP amends, of which 400 76.3

COM refuses 22 4.2

COM agrees (or no action) 41 7.9

COM agrees partially (or amends) 300 57.2

CM, of which 466 88.9

Adoption of Common Position 447 85.3

Adoption in first reading 19 3.6

COM withdrawals in 1st Reading 58 11.1

Cooperation 2nd Reading

CM Common Position, of which 447 100.0

EP rejects 2 0.4

EP accepts (or no action) 183 41.0

EP amends, of which 262 58.6

COM refuses 45 10.1

COM agrees (or no action) 73 16.4

COM agrees partially (or amends) 141 31.5

CM adoption of legal act 442 98.9

CM no adoption & COM withdrawals in 2nd Reading 5 1.1

Cooperation, total 524 100.0
Adoption 461 88.0
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lower percentage of received proposals (21.6%, including no action) 

compared to Consultation, and it amended 76.3% of all Commission 

proposals. The Commission usually reacted to acceptance with no action. 

It fully agreed to amendments to a somewhat lower degree (7.9%) than 

in Consultation, but agreed partially (or amended) in 57.2% of all cases. 

Interestingly, the Commission refused Parliament amendments in only 

4.2%—much less than under Consultation. The Commission seems to 

have acknowledged the newly won powers of the Parliament and rather 

“negotiated” instead of simply accepting or rejecting amendments. 

These negotiations among the institutions lead to a low rate of adoption 

in First Reading of only 3.6% of proposals.

From the 447 proposals on which the Council came to a Common 

Position, only two were rejected by the Parliament in Second Reading. 

On those two, the Council failed to agree unanimously. Further, the 

Parliament accepted 41.0% of the Common Positions, while it amended 

58.6% of them. Of the latter, the Commission accepted more than in 

First Reading (16.4%) while it also refused more often to take the EP’s 

wishes into account (10.1%). This might indicate that uncontrover-

sial issues had already been solved during the First Reading and that 

the Commission as the mediator has now a better idea of whether the 

Council can reach unanimity or not.

When we compare the number of full or partial agreements by the 

Commission to amendments of the Parliament under Consultation and 

Cooperation (Second Reading), this number rose from 29.9 to 47.9% 

respectively. Likewise, the Commission rejections of Parliamentary 

alternatives decreased from 11.9% under Consultation to 10.1% under 

Cooperation. We can therefore presume that the Parliament was quite an 

important player under Cooperation and that the Commission attempted 

to form winning coalitions not only with the Council but in many 

instances with the Parliament (against a non-unanimous Council).

As in Consultation we do not have empirical information about the 

Council’s voting behaviour in the individual data records. We thus can-

not make exact statements on the extent of power of the Parliament 

and the Commission’s influence. Using the same thought experiment as 

above, we see, however, that a Council able to achieve unanimity under 

any circumstances could still push its own preferred alternative through 

in almost all cases (88%), as it can overrule Commission and Parliament. 

Under the opposite assumption, if the Council could never reach a 

unanimous vote, it would nevertheless have been able to end up with 
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the Common Position in up to 43.9% of the cases, namely, when the 

Parliament found no majority to amend or reject the Common Position, 

or when the Commission refused the Parliament’s amendments. The 

Parliament could have been successful with its amendments in up to 

13.9%, and the Commission with an overall compromise still in up to 

26.9% of all proposals.

To summarize, the concordant Council fared almost as well under 

Cooperation as under Consultation. Even a discordant Council could 

realize its ideal outcome to a substantial degree; otherwise it needed to 

find compromise solutions with the Parliament and the Commission. 

The Parliament had a good chance to achieve a compromise solution 

with the discordant Council or with Council and Commission in about 

40% of the cases which represents an increase of about 10 percentage 

points compared to Consultation.

Codecision II

In Codecision II there were 785 Commission proposals (Table 18.3).  

Two proposals were rejected outright by the EP and in conse-

quence withdrawn by the Commission. The Parliament accepted the 

Commission’s proposals in only 16.8% of all cases, whereas for the vast 

majority (82.4%) it opted for amendments. This is an even higher rate 

than in the First Reading of Cooperation. Adoption in First Reading 

is possible if the Parliament does not propose amendments, or if the 

Council agrees to the Parliamentary or Commission amendments. This 

way, more than half of Codecision II procedures (57.2%) were termi-

nated in First Reading. It is important to remember that informal tri-

logues may lead to early conclusion of the process, or in the first stages 

of the Second Reading.

The Council adopted a Common Position on all remaining 319 pro-

posals which went to the Second Reading. Of those, the Parliament 

rejected one. In 35.2% of cases in Second Reading the Parliament 

accepted the Common Position while it proposed amendments in 64.5% 

of instances. In all but eight cases the Commission agreed, partially 

agreed, or did not act. In comparison to the Cooperation procedure this 

represents a clear increase, indicating that the Parliament gained influ-

ence on legislation. In the instances with no Parliamentary amendments 

the Common Position was adopted, and whenever the Council could 

accept the Parliament amendments by qualified majority this compromise 
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was adopted, leading to an overall adoption rate of 78.1 in Second 

Reading. The Conciliation Committee had to be convened in only 69 

cases or 8.8% of the total Codecision II procedures. The Committee 

always managed to come to a compromise and only in one case did the 

EP not accept the Conciliation Committee’s decision.

For the Codecision II procedure, we have enough information to 

identify the adopted legislative alternatives that were eventually suc-

cessful (Table 18.4). We see that in 16.3% of all proposals the original 

alternative proposed by the Commission succeeded. The EP was able to 

push through its preferred in 40.9% of all cases in the First Reading. The 

Table 18.3 Decisions taken in the Codecision II procedure

Codecision II—1st Reading n % of total

Commission proposals (including 4 direct withdrawals), of which 785 100.0

EP, of which 781 99.5

EP rejects 2 0.3

EP accepts 132 16.8

EP amends, of which 647 82.4

COM refuses 9 1.1

COM agrees 338 43.1

COM agrees partially (or amends) 293 37.3

CM adoption in 1st Reading 449 57.2

COM withdrawals in 1st Reading 17 2.2

Codecision II—2nd Reading

CM Common Position, of which 319 100.0

EP rejects 1 0.3

EP accepts 112 35.2

EP amends, of which 206 64.5

COM refuses 8 2.5

COM agrees 131 41.0

COM agrees partially 67 21.0

CM adoption in 2nd Reading 249 78.1

Council convening Conciliation Committee 69 21.6

Codecision II—Conciliation

Conciliation agreement, of which 69 100

EP rejects 1 1.4

EP accepts 68 98.6

Council accepts 69 100.0

Adoption Conciliation agreement 68 98.6

Codecision II, total 785 100.0
Adoption (1st+2nd Reading+Conciliation) 766 97.6
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Council’s preferred alternative, the Common Position, was adopted in 

14.3% of all acts in the Second Reading. A compromise between Council 

and Parliament, tolerated by the Commission, was reached in 16.7% 

of the acts. Only in rare instances (0.7%), the Council adopted unani-

mously a Common Position with amendments by Parliament refused 

through the Commission. Finally, a compromise between Parliament and 

Council is found by the Conciliation Committee in 8.7% of all proposals. 

Altogether, the Parliament rejected only 4 proposals. The proposal fails 

in 2.4% of cases.

The Parliament’s success in Codecision and its ability to co-shape 

about 2/3 of legislative acts, rests at least partially on its veto power. We 

may speculate that in cases of immediate adoption of the Parliament’s 

amendments in the First Reading there was not much conflict in sub-

stance between Council and Parliament. However, this is not necessarily 

so, the issues may very well be contested but the Council anticipated the 

risk of a parliamentary rejection in Second Reading, which allowed for 

early conclusion. In those cases that went to the Second Reading there 

might have been stronger conflict over the proposal and the Council was 

insecure whether the Parliament was able to achieve an absolute majority 

or itself to reach unanimity.

In sum, the influence of the Parliament should not be underestimated. 

It strongly influenced over 40% of the cases, it imposed its amendments 

upon the Council in 16.7%, and it reached a compromise with the Council 

in the most tedious 8.7% of all cases. Although the veto is not exerted very 

often, its threat has a great effect. If we take the success rate of outcomes 

Table 18.4 Outcomes from Codecision II procedure

Outcomes n %

Adoption, of which 766 97.6

Alternative of Commission 128 16.3

Alternative of Parliament 321 40.9

Alternative of Council 112 14.3

Compromise of Council and Parliament (qualified majority) 131 16.7

Compromise of Council and Parliament (unanimous, 

against Commission)

6 0.7

Alternative of Conciliation Committee 68 8.7

Failure 19 2.4

Total 785 100.0
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substantially shaped by the Parliament as the decisive criterion for power, 

the assumption of the Parliament being a true co-legislator would more 

than hold. In the earlier procedures the Parliament could hope to influ-

ence about 30% (Consultation) to 40% (Cooperation) of the proposals 

only when the Council could not reach unanimity.

Finally, even a unanimous Council can have it its way in Codecision II 

much less than in Consultation or Cooperation, as it cannot overrule the 

Parliament. Those 14.3% of proposals in which the Council got its most 

preferred option might be instances in which the Parliament was not able 

to amend with an absolute majority. In all remaining cases, the Council 

either had to take over the parliamentary amendments or negotiate for 

a compromise with the Parliament. Still, it strongly influenced another 

25% of the legislative acts.

CONCLUSION

At the heart of multilevel government is legislation at the upper juris-

dictional level on matters concerning all levels. The exact role and com-

petences of the second versus the first chambers are indicative of the 

power-sharing in a multilevel system. Next to principles of representation 

in the chambers, the procedural rules for legislation are of utmost impor-

tance for the cooperation of the jurisdictional levels.

In this chapter we explore the evolution of the relationship of the 

two chambers in the EU, the CM and the EP. We find that very few 

proposals fail and that about half of the proposals seem to be negotiable 

between the two chambers. The Parliament has clearly gained influence 

on legislation through Cooperation and Codecision II. In Cooperation, 

the Parliament was a conditional veto player (Tsebelis 1994) for the 

first time. Nevertheless, a harmonious Council could have its will in 

most cases in Consultation and Cooperation. In Codecision II, how-

ever, Parliament and Council are on equal footing. The Parliament 

seems to have even more influence on changes of the proposals than 

the Commission or the Council. In terms of shaping the substance of 

European legislation, the Parliament is obviously the great winner—

at the expense of Council. Our data thus confirm the game theoreti-

cal claims and solves the question whether the two chambers are truly 

equal partners in Codecision II (Tsebelis and Garrett 2000; Selck and 

Steunenberg 2004).
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In sum, the second—lower level executive—chamber has lost power, 

moving the system away from a regional intergovernmental organiza-

tion towards federalism. It seems a clear case of cooperative federalism, 

based on competence sharing rather than dividing, and resembling the 

German type in terms of representation. In terms of legislative powers, 

however, the EU has now a system with two chambers of which both 

have an effective veto leading to equal weight in the legislative process. 

In this respect the EU multilevel government is closer to the US than 

the German model.

There are some caveats, however. First, not all EU matters are decided 

via the Codecision procedure. Second, the Council uses increasingly 

alternative routes of decision-making, avoiding the legislative process and 

the EP altogether. Decisions are taken in the form of intergovernmental 

agreements, the most prominent example being the measures taken to 

cope with the financial crisis since 2008. Third, a countervailing force to 

the relative rise in power of the first chamber is the increasing role of the 

European Council, bringing member state governments back in.
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